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What is the Fisheries Act?
The federal Fisheries Act is one of Canada’s oldest laws, passed one year aeer Confedera%on.
It sets the rules for catching ﬁsh and restricts pollu%on in ﬁsh-bearing waters. In 1977, the
Hon. Romeo LeBlanc, the father of the current Fisheries and Oceans Minister, the Hon.
Dominic LeBlanc, amended the Act to beier protect ﬁsh habitat. He said:
“The chain of life extending to the whole open ocean depends on bogs, marshes, mudﬂats,
and other 'useless-looking' places that ruin your shoes. Biologists have likened these areas to
the cornﬁelds and whealields in the ocean.”
He urged Parliament to protect “the irreplaceable nurseries of ﬁsheries well-being.”

Which level of government is assigned responsibility for ﬁsheries in the
Cons%tu%on?
Indigenous laws regarding ﬁsheries predate the arrival of seilers to Canada, and remain
relevant, applicable and in force. Implementa%on of the UN Declara%on on the Rights of
Indigenous Peoples and renewed commitments from the federal government to enter into
na%on-to-na%on rela%onships are likely to result in greater recogni%on of these Indigenous
laws from the Canadian state. Currently under Canadian law, Aboriginal rights to ﬁsh are
cons%tu%onally guaranteed by s. 35 (1) of the Cons%tu%on.
Parliament saw ﬁt to give exclusive legisla%ve authority to the federal government over ‘Sea
Coast and Inland Fisheries’ as one of the “great ques%ons which aﬀect the general interests
of the Confederacy as a whole,” as John A. Macdonald stated during the Debates on
Confedera%on of the Canadian Parliament in 1865.
Over the years there has been interplay between this federal and the provincial power over
property and civil rights. While the Supreme Court of Canada (SCC) has held that there is no
‘bright jurisdic%onal line’ between these two powers, the Court has conﬁrmed the wide
scope of federal jurisdic%on to include environmental protec%on provisions such as habitat
protec%on in the Fisheries Act.

Why is the Fisheries Act being amended?
As part of a broader suite of environmental law reforms, (including the Canadian
Environmental Assessment Act, 2012, Na9onal Energy Board Act, Naviga9on Protec9on Act)
the Fisheries Act has been under review since 2016. The reviews relate to a series of changes
by the previous government in 2012 that weakened those environmental laws. The mandate
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leier issued to the Fisheries Minister by the Prime Minister in 2016 called on him to “restore
lost protec%ons and introduce modern safeguards” to the Fisheries Act.
Amendments to the Act have been proposed in Bill C-68, introduced February 6th, 2018, that
will now be read twice in Parliament, reviewed by the Standing Commiiee on Fisheries and
Oceans, be read a third %me in Parliament, and then passed on to the Senate for ﬁnal
approval before it receives Royal Assent, and becomes binding law.
For more background on the amendments, see our reports here and here, as well as this
webpage. (Some of the material in this Q&A is adapted from these reports, and some is
adapted from Department of Fisheries and Oceans brieﬁngs.)

What did the 2012 version of the Act change?
The 2012 amendments to the Act reduced the scope of habitat protec%on – the “lost
protec%ons” – by removing a rule against causing “Harmful altera%on, disrup%on or
destruc%on” (or HADD) of ﬁsh habitat and replacing it with another standard (“serious harm
to ﬁsh”) which we called “scien%ﬁcally suspect and legally toothless” in Habitat 2.0.
The Act’s scope was also limited to ‘ﬁsheries ﬁsh’: those ﬁsh that were part of, or supported a
commercial, Aboriginal or recrea%onal ﬁshery. This meant that the habitat of ﬁsh that
weren’t ﬁshed did not fall under the protec%on of the Fisheries Act. A 2013 study es%mated
that 80% or more of the 71 freshwater ﬁsh at risk of ex%nc%on in Canada would not be
considered “ﬁsh that are part of a commercial, recrea%onal or aboriginal ﬁshery, or … ﬁsh
that support such a ﬁshery.”

Is there evidence of lost protec%ons of ﬁsh habitat since 2012?
Yes. A study published last year es%mates the extent of ﬁsh habitat loss authorized by the
Department of Fisheries and Oceans (DFO) over the six-month period in 2012 aeer
amendments to the Fisheries Act were introduced. Finding that DFO required two-thirds of
projects to create or restore smaller areas of habitat than they were allowed to impact, the
researchers es%mate that a net loss of nearly 3,000,000m2 of ﬁsh habitat was authorized.
As detailed in Habitat 2.0, it appears there were zero prosecu%ons in the en%re country for
ﬁsh habitat damage between 2013 and 2018. This evidence is from the DFO annual report to
Parliament. A complete lack of prosecu%ons for ﬁsh habitat damage for the en%re country
strongly suggests that the deﬁni%ons introduced into the Act were completely unworkable.
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How has the government consulted the public on the Act?
In September 2016, the House of Commons Standing Commiiee on Fisheries and Oceans
commenced a review and study of the 2012 version of the Act, including a call for wriien
briefs and numerous witnesses. In February 2017, the Commiiee published its report,
"Review of Changes made in 2012 to the Fisheries Act: Enhancing the Protec%on of Fish and
Fish Habitat and the Management of Canadian Fisheries". Over these years, there has been a
related in-depth public consulta%on process. For details of the process see this DFO
webpage.

What is the purpose of the Act?
The Bill will add a new purpose clause for the Fisheries Act: the “proper management and
control of ﬁsheries” and “the conserva%on and management of ﬁsheries, protec%on of ﬁsh
and ﬁsh habitat including from pollu%on.” (s. 2.1.)

Are the lost protec%ons restored in the proposed amendments to the
Act?
Yes. There are at least three ways the Bill restores legal protec%ons that were in place before
the 2012 amendments.
The Bill reinstates a key protec%on by prohibi%ng any work, undertaking or ac%vity that
results in the “harmful altera%on, disrup%on or destruc%on (HADD) of ﬁsh habitat” without
authoriza%on. The Bill does not aiempt to restrict the deﬁni%on of HADD that has been
developed by the courts, and contains no thresholds, criteria or factors to determine when a
HADD is caused.
The Bill also restores protec%on for all ﬁsh in Canada by introducing a new deﬁni%on for ﬁsh
and ﬁsheries that reverses the limita%on of protec%on to only “ﬁsheries ﬁsh” and the ﬁsh
that support those ﬁsh. This limita%on introduced in 2012 was widely cri%cized as arbitrary,
inconsistent with an ecosystem-based approach to management and ul%mately poten%ally
harmful to the ﬁsh the prohibi%on purported to protect.
Another restored protec%on is the reintroduc%on of the prohibi%on on causing death of ﬁsh
by means other than by ﬁshing. This is an important protec%on; the death of a ﬁsh (e.g. from
turbines in a hydroelectric dam complex) is directly observable and measurable and
therefore more enforceable than proving what cons%tutes “serious harm.” When this
prohibi%on disappeared in the 2012 amendments, protec%ons were lost against numerous
other ac%vi%es (e.g., blas%ng near water, diversion of water for farmland irriga%on,
agriculture and industrial runoﬀ and steam for exploita%on in the oil sands).
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Fish habitat is now deﬁned in the Bill as “water frequented by ﬁsh and any other areas on
which ﬁsh depend directly or indirectly to carry out their life processes, including spawning
grounds and nursery, rearing, food supply and migra%on areas.” The underlined phrase has
been added to the deﬁni%on.

What moderniza%ons are in the Bill’s proposed amendments?
The Bill contains a number of proposed moderniza%ons, set out in this list on the ﬁrst page of
the Bill, and highlighted and described in more detail below.

What new provisions relate to Indigenous peoples and ﬁsheries?
As set out in the Bill’s summary, when the Bill becomes law, it will:
• require that, when making a decision under that Act, the Minister shall consider any
adverse eﬀects that the decision may have on the rights of the Indigenous peoples of
Canada recognized and aﬃrmed by sec%on 35 of the Cons9tu9on Act, 1982, a
codiﬁca%on of exis%ng du%es imposed by the Cons%tu%on and case law,
• include provisions respec%ng the considera%on and protec%on of tradi%onal
knowledge of the Indigenous peoples of Canada through a new sec%on,
• authorize the making of agreements with “Indigenous governing bodies”, a deﬁned
term, to further the purpose of the Fisheries Act,
• allow for the declara%on of equivalent provisions of Indigenous law, so that certain
provisions of the Fisheries Act or regula%ons would not apply in the territory
governed by the Indigenous governing body. (This provision also applies to provincial
laws).
For further commentary on these provisions see these tweets from lawyer Kris Statnyk at the
law ﬁrm of Mandell Pinder who summarizes the Bill as: “Overall, a bit of a mixed bag. Some
posi%ves for ﬁsh and ﬁsh habitat protec%on but s%ll light years to go to ensure proper
recogni%on and respect for Indigenous rights.”
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What are the Bill’s new considera%ons for decision-making?
The Bill adds nine new considera%ons for all decision-making under the Act:
(a) the applica%on of a precau%onary approach and an ecosystem approach;
(b) the sustainability of ﬁsheries;
(c) scien%ﬁc informa%on;
(d) tradi%onal knowledge of the Indigenous peoples of Canada that has been
provided to the Minister;
(e) community knowledge;
(f) coopera%on with any government of a province, any Indigenous governing
body and any body — including a co-management body — established under a
land claims agreement;
(g) social, economic and cultural factors in the management of ﬁsheries;
(h) the preserva%on or promo%on of the independence of licence holders in
commercial inshore ﬁsheries; and
(i) the intersec%on of sex and gender with other iden%ty factors.
This list of factors aligns with those proposed in our briefs and advocated by many others.
However, these are factors that the Minister may consider. There is no mandatory duty to
consider the factors.
Another sec%on of the Bill requires mandatory considera%on of certain factors. See the
ques%on on page 11 below: What factors must the Minister consider before recommending
new Governor-in-Council regula%ons, or before exercising powers related to authoriza%ons,
permits, orders, or Ministerial regula%ons?

What does the Bill say about advisory groups and fees?
The Bill will empower the Minister to establish advisory panels and to set fees, including to
recover costs for services provided.

How does the Bill propose to regulate projects, or “works, undertakings
and ac%vi%es” that may cause nega%ve impacts on ﬁsh and ﬁsh habitat?
The summary states that the Bill provides measures for the protec%on of ﬁsh and ﬁsh habitat
with respect to works, undertakings or ac%vi%es that may result in the death of ﬁsh or the
harmful altera%on, disrup%on or destruc%on of ﬁsh habitat, including in ecologically
signiﬁcant areas. It also includes measures rela%ng to the moderniza%on of the regulatory
framework such as authoriza%on of projects, establishment of standards and codes of
prac%ce, crea%on of ﬁsh habitat banks by a proponent of a project and establishment of a
public registry.
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This involves a number of proposed changes, broken down below. Many of these provisions
will require new regula%ons, and no details of the various proposed regulatory provisions
have yet been publicly released.

Have protec%ons changed for ﬁsh passage and ﬁshways?
Bill C-68 moves provisions on the free passage of ﬁsh and ﬁshways from sec%on 20 to sec%on
34, under Fish and Fish Habitat Protec%on and Pollu%on Preven%on (speciﬁcally s. 34.3).
A slight improvement to the language in this sec%on has been added by the inclusion of
characteris%cs of the water and water ﬂow, including temperature, physical and chemical
characteris%cs of water within the list of speciﬁca%ons the Minister may make to ensure the
free passage of ﬁsh or the protec%on of ﬁsh or ﬁsh habitat.

Will the amendments to the Act aﬀect ongoing projects?
Aeer the Bill receives Royal Assent it becomes binding law, and projects in the construc%on
phase will be bound to follow the new legal requirements from that date forward. The new
law will not change or otherwise aﬀect project approvals that were granted before the
amended Act comes into force.

Does the Act address past habitat loss or set a goal to prevent habitat
loss?
The policy goal in the 1986 Policy for the Management of Fish Habitat (1986 Policy) was to
ensure a net gain of habitat for Canadian ﬁsheries resources, a goal that was widely lauded
though diﬃcult to achieve in prac%ce. The Fisheries Protec%on Policy Statement, 2013, which
replaced the 1986 Policy when the Fisheries Act was last amended in 2012, omits this goal.
Proposed amendments in the Bill contain no reference to either net gain of habitat or no net
loss of habitat.
The Fisheries Act does not deﬁne a habitat baseline from which decisions and monitoring of
ﬁsh habitat loss and restora%on can be evaluated.
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Does the Bill impose any requirements regarding habitat restora%on?
Fish habitat loss in Canada is substan%al. The Bill does not impose broad requirements
around restora%on of degraded habitat, though there is a new power to make general
regula%ons for this purpose, and it is a factor to consider in designa%ng ‘ecologically
signiﬁcant areas.’
There are four proposed new provisions related to ﬁsh habitat restora%on:
First, s. 6.1 concerns decision-making about depleted ﬁsh stocks. For ﬁsheries management
decisions respec%ng such stocks, the Minister “shall take into account” whether measures
are in place to restore degraded ﬁsh habitat where the minister is of the opinion that the loss
or degrada%on of ﬁsh habitat has contributed to a stock's decline.
Second, before making decisions about permits, authoriza%ons, or regula%ons, there is a
mandatory list of factors for the Minister to consider, including whether any measures to
oﬀset a HADD give priority to the restora%on of degraded ﬁsh habitat (s. 34.1 (f)).
Third, there is a new power requiring a ﬁsh habitat restora%on plan to be prepared for an
ecologically signiﬁcant area where restora%on is required to meet prescribed objec%ves for
conserva%on and protec%on of ﬁsh and ﬁsh habitat (s. 35.2 (9)).
There is also a new speciﬁc authority for making regula%ons for the restora%on of ﬁsh habitat
to support the conserva%on and protec%on of ﬁsh (s. 43 (1) (b.2)).

How does the Bill propose to protect ecologically signiﬁcant areas
(ESAs)?
The 2012 version of the Act contained a new power to regulate ecologically signiﬁcant areas
(ESAs). The provision has not been used to designate any ESAs.
DFO’s 2013 Fisheries Protec%on Policy Statement envisions that when ESAs are designated,
proponents may be required to provide addi%onal project informa%on to the Minister, who
may then require modiﬁca%ons or restrict or stop the project for as long as necessary if s/he
determines that the project is likely to result in harm to ﬁsh.
The Bill’s proposed amendments to the ESA provisions, s. 35.2, would align the power to
designate ESAs with the proposed new prohibi%ons on causing death of ﬁsh and HADD
provisions. The Governor in Council may make regula%ons deﬁning ecologically signiﬁcant
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areas: the Bill contains no deﬁni%on of the term. DFO states that ESAs are “intended to be
established through regula%ons to protect sensi%ve, highly produc%ve, rare or unique areas.”
Carrying on works, undertakings or ac%vi%es speciﬁed in regula%ons in ESAs will be
prohibited, unless authorized. Before such an authoriza%on is granted, the Minister must be
sa%sﬁed of the existence of avoidance and mi%ga%on condi%ons required to achieve the
conserva%on and protec%on objec%ves of the ESA, and those condi%ons will be included in
any authoriza%on, and so be legally enforceable. This sec%on provides powers to require
proponents who propose work in ESAs to provide informa%on on ac%vi%es and to prepare
ﬁsh habitat restora%on plans.

Does the Bill create any new opportuni%es to regulate non-point source
pollu%on from urban run-oﬀ?
The poten%al toxicity of urban run-oﬀ for ﬁsh and other aqua%c species has been
acknowledged for decades. However, while there have been indirect aiempts to get at the
problem (encouraging less impervious surfaces, for example), it has not been regulated,
either federally or provincially (at least in the province of BC). In prac%ce this means that
some long-term freshwater and marine contamina%on issues are simply not addressed.
The Bill (s. 34.1(1)) allows the Minister to establish standards and codes of prac%ce for the
preven%on of pollu%on, a mechanism that could be used to regulate run-oﬀ.

How does the Bill propose to change the regulatory framework for
project approval? What new tools are added?
The procedure for project authoriza%ons to impact ﬁsh habitat appears to be unchanged
from the current Act, but there are a number of proposed changes in the Bill for project
reviews, many of which will depend on the development and implementa%on of new
regula%ons.
Two new mechanisms are proposed in Bill C-68 for major and minor projects: permi{ng for
designated projects and standards or Codes of Prac%ce.
Permi{ng for a 'designated project' is a new provision, s. 35.1, in the Bill. The term
‘designated project’ is not deﬁned in the Bill. A list of designated projects will be deﬁned
through regula%ons passed by the Governor-in-Council. The DFO website says this is for
projects that will always need a permit, presumably major projects. For these projects, failure
to have a permit would be prohibited. DFO states: “This new permi{ng scheme will
complement, not replace, the current prac%ce of issuing Leiers of Advice and
authoriza%ons.”
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A new sec%on 34.2 on Standards and Codes of Prac%ce may specify procedures, prac%ces or
standards as "formal guidance documents for small, rou%ne projects" according to the DFO
website. DFO says these standards and codes of prac%ce are for the purposes of avoiding the
death of ﬁsh and HADD, the conserva%on of ﬁsh and ﬁsh habitat, and the preven%on of
pollu%on. They will be formal documents that may be published on the Canada Gazeie. They
may be applied to works, undertakings or ac%vi%es at various phases including construc%on,
opera%on, and maintenance or decommissioning.

What factors must the Minister consider before recommending new
Governor-in-Council regula%ons, or before exercising powers related to
authoriza%ons, permits, orders, or Ministerial regula%ons?
A new proposed sec%on, 34.1, of the Bill contains this list of mandatory factors for the
decisions or recommenda%ons noted in the ques%on above:
(a) the contribu%on to the produc%vity of relevant ﬁsheries by the ﬁsh or ﬁsh habitat
that is likely to be aﬀected;
(b) ﬁsheries management objec%ves;
(c) whether there are measures and standards
(d) to avoid the death of ﬁsh or to mi%gate the extent of their death or oﬀset their death,
or
i. to avoid, mi%gate or oﬀset the harmful altera%on, disrup%on or destruc%on of
ﬁsh habitat;
(e) the cumula%ve eﬀects of the carrying on of the work, undertaking or ac%vity referred
to in a recommenda%on or an exercise of power, in combina%on with other works,
undertakings or ac%vi%es that have been or are being carried on, on ﬁsh and ﬁsh
habitat;
(f) any ﬁsh habitat banks, as deﬁned in sec%on 42.01, that may be aﬀected;
(g) whether any measures and standards to oﬀset the harmful altera%on, disrup%on or
destruc%on of ﬁsh habitat give priority to the restora%on of degraded ﬁsh habitat;
(h) tradi%onal knowledge of the Indigenous peoples of Canada that has been provided to
the Minister; and
(i) any other factor that the Minister considers relevant.

What does the Bill say about ﬁsh habitat banks?
Habitat banks are a new concept in federal ﬁsheries law. The banks are meant to oﬀset harm
to ﬁsh and ﬁsh habitat caused by authorized projects through restora%on, crea%on or
enhancement of habitat in advance of any impacts, to be used as compensa%on.
The Bill creates a new legal founda%on for establishing habitat banking agreements by
providing deﬁni%ons for habitat banks, habitat credits, and conserva%on projects for the
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restora%on or enhancement of ﬁsh habitat. A new proposed sec%on (42.02) allows the
Minister to establish systems “for the crea%on, alloca%on and management of a proponent’s
habitat credits in rela%on to a conserva%on project.” The details of how these proponent-led
systems will work will be determined in regula%on.

What is the proposed new public registry?
Like many groups, we urged the government to introduce more transparency and provide
more public access to informa%on through the crea%on of a public registry. The Bill requires
the Minister to establish a public registry of project authoriza%ons and the details of these
authoriza%ons, as well as a number of other documents related to government decisions
made under the Act.
The Bill speciﬁes both required and op%onal contents for the registry.
It appears that smaller projects, or those which are covered by Leiers of Advice, or Codes of
Prac%ce, will not have to be posted on this registry. It is not apparent at this %me if DFO
intends to create a map-based registry.

What does the Bill say about rebuilding ﬁsh stocks?
DFO’s ﬁshery management decision-making frameworks deﬁne reference points for assessing
the status of ﬁsh stocks. Stocks are considered to be within ‘Healthy’, ‘Cau%ous’, and ‘Cri%cal’
Zones depending on their status rela%ve to scien%ﬁcally recommended levels; the Limit
Reference Point and an Upper Reference Point. Currently, 26 commercial ﬁsh stocks are
classiﬁed by the federal government as being in the “Cri%cal zone” or below their determined
Limit Reference Point, and therefore require a plan to be produced for rebuilding the stock
under Fisheries and Oceans Canada's policy. However, despite policy commitments,
rebuilding plans are in place for only three of these stocks. The Department plans to
complete 19 addi%onal plans within the next 3 years, according to brieﬁngs.
A new sec%on, 6.1, requires the Minister to consider the state of ﬁsh stocks in ﬁsheries
management decisions, including whether the stock has declined to its limit reference point
and whether there are measures in place aimed at rebuilding the stock.
The Bill proposes a new regula%on-making power ‘respec%ng the rebuilding of ﬁsh stocks,’ s.
43 (b.1). DFO advises that these regula%ons could specify the circumstances when a
rebuilding plan is required, as well as %melines and required components for rebuilding
plans.
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What legal tools does the Bill add to protect marine biodiversity?
The health of ﬁsh popula%ons and habitat is inextricably linked to the state of the marine
ecosystems and biodiversity within which they occur. Fisheries Closures are a management
measure that can be used to protect a ﬁsh species and/or important habitat area through
ﬁshery %me, gear, or area closures.
Though Fisheries Closures oeen have objec%ves rela%ng to a single species, popula%on or
stock for a ﬁshery, many such closures may provide broader protec%ons for marine
biodiversity beyond these objec%ves. DFO is reviewing these closures for classiﬁca%ons as
marine refuges.
The proposed new provisions in sec%on 43.3 of the Bill are intended to give closures
implemented for areas like Marine Refuges longer- term protec%on as biodiversity
conserva%on areas, rather than their current standing as Fisheries Closures through Varia%on
Orders. Areas currently iden%ﬁed by DFO as Marine Refuges would also be converted to
these permanent closures, and would allow for establishment of closures with broader
conserva%on objec%ves.
The Bill proposes a quicker procedure for these s. 43.3 regula%ons respec%ng marine
biodiversity: the Minister, rather than the Governor-in-Council, will have the power to make
them.

What changes does the Bill propose for ‘prompt’ ﬁsheries management
ac%on?
Quick response to threats arising during ﬁsheries season, such as those faced by the North
Atlan%c Right Whale this past summer, alerted the Department to the need for powers that
could be exercised more swiely than other regulatory op%ons such as amending ﬁshing
licence condi%ons or issuing Varia%on Orders.
Bill C-68 proposes new powers for the Minister in sec%on 9.1 to issue ﬁsheries management
orders for a period not to exceed 45 days where prompt measures are required to address a
“threat to the proper management and control of ﬁsheries and the conserva%on and
protec%on of ﬁsh”.
The use of shorter-term Fisheries Closures for managing %me, area and gear restric%ons is a
cri%cal component of ﬁsheries management and for broader conserva%on tools (e.g. the
emergency closure of the Snow Crab ﬁshery in the Gulf of St. Lawrence this summer to
protect North Atlan%c Right Whales).
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What new provisions does the Bill propose for protec%on of cetaceans?
In addi%on to the proposed new ﬁsheries management order powers noted above, s. 23.1
proposes to prohibit the ﬁshing of a whale or other cetacean with the intent to take it into
cap%vity, unless authorized by the Minister, including when the cetacean is injured, in
distress or in need of care.

How will the Bill change enforcement measures?
The Bill updates and strengthens enforcement powers by including a power to stop and
detain vessels and vehicles, s.49 (4); the authority to inspect and exercise enforcement
powers on Canadian vessels in foreign ports and foreign waters, s. 87.1, and a duty to keep
records for catch cer%ﬁca%on purposes, s. 61 (3.1).
There are a number of provisions to enhance ﬁshing gear compliance, and new provisions
related to forfeiture of ﬁsh or illegal ﬁshing gear, and extend the deten%on of anything seized
by DFO. There are also alterna%ve measures, discussed in the next ques%on.

What alterna%ve enforcement measures does the Bill propose?
The Bill establishes authority for a more modern type of regulatory enforcement, “alterna%ve
measures agreements” (AMAs), in a new sec%on set out in s. 86.1-86.96. AMAs are designed
for people charged with oﬀences under the Act to agree to avoid the court system. When an
AMA is ﬁled with the court, the charges against an accused may be stayed or adjourned for a
period of not longer than a year.
AMAs may only be used if consistent with the purposes of the Act, and if a number of
condi%ons are met, including:
- if there is enough informa%on to proceed with the charge and the court
proceeding has begun, and
- if the Aiorney General and Fisheries Minister are sa%sﬁed that the measures
would be appropriate, based on a review of the oﬀence, and the following
factors:
(i) the importance of the protec%on of ﬁsheries, ﬁsh or ﬁsh habitat or the
preven%on of pollu%on,
(ii) the alleged oﬀender’s history of compliance with this Act,
(iii) whether the oﬀence is a repeated occurrence,
(iv) any allega%on that informa%on is being or was concealed or other
aiempts to subvert the purpose and requirements of this Act are being or
have been made, and
(v) whether any remedial or preven%ve ac%on has been taken by or on behalf of
the alleged oﬀender in rela%on to the oﬀence;

West Coast Environmental Law | 14

(vi) the alleged oﬀender has been advised of the right to be represented by
counsel;
(vii) the alleged oﬀender accepts responsibility for the act or omission that forms
the basis of the oﬀence;
There are a number of other procedural and substan%ve requirements for AMAs. A plan must
be developed to remedy the oﬀence, and the charges will be stayed if the AMA and its
condi%ons are implemented.

What new provisions does the Bill propose for control of aqua%c invasive
species?
The Bill slightly alters the regula%on-making power with respect to the management
and control of aqua%c invasive species, including allowing regula%ons to be made regarding
the preven%on of the introduc%on and spread of those species.

What new repor%ng requirements does the Bill introduce?
The Bill introduces a new requirement that the Act be reviewed every ﬁve years by either
or both of the Fisheries Commiiees of the Senate and House of Commons. Reports from
the reviews will be public. A ﬁve year review of the Canadian Environmental Protec9on
Act was completed last year under a similar provision in that law, and the proposed new
Impact Assessment Act contains a ten year review provision.
There are no repor%ng requirements related to a systema%c assessment of ﬁsh habitat
status.

What does the Bill propose for protec%on of commercial inshore
ﬁsheries?
One of the new considera%ons for all decision-making under the Act is ”the preserva%on or
promo%on of the independence of licence holders in commercial inshore ﬁsheries.”
A number of new powers are proposed to achieve this purpose through regula%ons related
to:
• the proper management and control of the seacoast and inland ﬁsheries, including
for social, economic or cultural purposes;
• the circumstances when the holder of a licence or the operator named in the licence
is required to personally carry on the ac%vity authorized by the licence and the
excep%ons to that requirement;
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•

•

the issuance, suspension and cancella%on of licences and leases to licence holders
that are a party to an agreement in respect of the lease or licence that contravenes
any provision of this Act or of the regula%ons
the use and control of the rights and privileges under a lease or licence issued under
this Act, including the prohibi%on on the transfer of the use and control of those
rights and privileges except under prescribed condi%ons; in the case of a licence
issued to an organiza%on, respec%ng the designa%on of persons who may ﬁsh and the
ﬁshing vessels that may be used under the licence and any other maier rela%ng to
designa%ons, including the method of designa%on and who may designate those
persons and vessels.

What changes does the Bill propose for management of aquaculture?
None.

Does the Bill address environmental ﬂows?
No. Environmental ﬂows describe the quan%ty, %ming, and quality of water ﬂows required to
sustain freshwater and estuarine ecosystems, and the human livelihoods and well-being that
depend on these ecosystems. For more informa%on on environmental ﬂows and the Fisheries
Act see pgs. 18-20 of Habitat 2.0.

Does the Bill address climate change?
No. Climate change, and its impacts to ﬁsh and ﬁsh habitat are not men%oned in the
proposed amendments to the Fisheries Act.
Global climate change impacts both marine and freshwater ﬁsh through factors including
warming water temperatures, acidiﬁca%on of marine water, and altered produc%vity of
aqua%c ecosystems. Climate change will in some cases cause ﬁsh popula%ons to move from
current habitats towards cooler waters. Coastal habitats in developed areas are imperiled by
sea level rise. These changes will also have important social, cultural and economic impacts
to ﬁsheries in Canada.
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